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Finding the Right Expert

By Megan S. Peterson

By doing your ground

work, you can identify
potential candidates,
choose wisely, manage
your expert, and
achieve good results

for your client.
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When defending personal injury cases, one frequent ques-

tion is whether an expert witness should be retained. The

principal goal of expert retention in most defense litigation

is to contain the client’s exposure, while keeping costs in

check and maintaining efficiency. Ulti-
mately, your expert should align with your
theory of the case and help bring resolution
to fruition, while not breaking the bank.
In many instances, associates and young
partners are tasked with identifying, vet-
ting, and managing the defense’s experts.
However, as a younger practitioner, expe-
rience and a referral base are still growing,
making the task more complex and likely
more time-consuming and costly. With
some suggestions and tips, any practitio-
ner, whether an experienced trial lawyer or
a new associate, can manage the task com-
petently and produce good results.

Research the Role Your Expert Will Fill
After you've investigated your case and
understand the facts at issue, begin con-

sidering whether you may need an expert
and what role the expert will need to fill in
your case. Often, the best way to do this is
to research your jury charges and the ele-
ments needed for the plaintiff’'s burden of
proof. In fact, at the outset of your case,
it is wise to research the foundation for a
motion for summary judgment. You will
better understand how you can develop
your case for motion practice and the facts
needed from the plaintiff and witnesses.
The research also will allow you to assess
whether and to what extent expert testi-
mony is typically needed in similar cases.
With this research, you will know whether
the plaintiff needs to hire an expert to meet
his or her burden of proof and can antici-
pate the plaintiff’s needs, as well as yours
as you develop rebuttal opinions.
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Sometimes, such thorough preparations
are not realistic. You may receive opposing
counsel’s expert designation or report and,
at that point, realize that you may need an
expertin your case. However, whether you
anticipated the expert retention, or were
broadsided by an expert report with little
time to spare on your own deadlines, you
still must ensure that whoever you hire is
right for your case and will address the is-
sues appropriately. To thisend, be wary ofa
scheduling or case management order that
separates deadlines for expert designations
or disclosures and expert reports. In such
instances, you may only know who your op-
ponent has hired but not what that expert’s
opinions will entail, and thus designating
your own expert will be more challenging.
Strive to obtain a scheduling order from the
court that provides you with both the iden-
tity of and opinions held by the opposing
expert, or the report of the expert, with suf-
ficient time to identify and obtain a report
from the experts who you intend to retain.

Thus, once you have the benefit of know-
ing who opposing counsel retained, begin
researching that individual. Under the fed-
eral rules, opposing counsel must provide
youwith their expert’s qualifications or cre-
dentials and a list of previous testimony for
at least a period of four years. Fed. R. Civ. P.
26(a)(2)(B). Research the cases in which the
opposing expert has previously testified or
been retained. Do they involve similar facts?
Can you get a copy of the expert's report or
affidavits from the previous cases? Were the
expert’s opinions challenged or limited? In
doing so, you will better understand the op-
posing expert’s history and potential weak-
nesses in expected testimony or opinions.
When researching, pay attention to the ex-
perts hired by the defense in those cases that
effectively counteracted your opposing ex-
pert. Those individuals should be on your
list of who to contact.

Identify Potential Experts

Onceyou understand the legal standardsin
your case, and hopefully have the benefit of
the report from your opposing counsel’s ex-
perts, the search for your own defense ex-
perts should begin. Perhaps you only need
a liability expert in your case to assess the
safety of the condition at issue. You may
need a biomechanical engineer to assess
whether the incident could have caused

the injuries, or a human factors expert to
weigh in on whether the incident could have
been avoided if the plaintiff had taken more
timely action. Some cases require different
and unique expert types that you may never
have had to use before. The search begins.

As suggested previously, in research-
ing your opposing expert, always be mind-
ful of the experts who were retained by the
defense in the opposing expert’s previous
cases, particularly if a favorable result was
obtained in motion practice or at trial. The
same approach is appropriate as you are
researching supporting cases for a sum-
mary judgment. The next step is to call the
defense lawyer; chances are he or she is
willing to help and share her experiences
in the case involving the expert. You will
likely collect valuable information, such as
pitfalls to avoid, or even copies of deposi-
tions or reports.

However, if you are starting with a blank
slate, a similar approach can be taken to
begin gathering potential experts. Ask
colleagues—both in your firm and else-
where—for recommendations. Contact DRI
substantive law committee members or those
in your local defense or trade organization
for recommendations. DRI’s own resources,
such as the committees’ “Community” pages
for posting requests for recommendations, or
the DRI Expert Witness Database, can prove
great starting points. Thomson Reuters of-
fers expert witness search assistance, where
they will search available experts and sched-
ule interviews for you, with their fee incorpo-
rated into the expert’s retention should you
choose to hire the recommendation. Contact
the larger forensic expert witness groups for
assistance locating someone uniquely suited
to your case. Once you have your list of ex-
perts, the next step is to determine who is
the best fit for your case.

Investigate Your Own Potential Expert
Just as you researched your opposing
expert, it is essential to research those
you seek to hire for your own case. You
must obtain information from the expert,
as well as third parties, to evaluate fully
the expert’s appropriateness and fitness to
withstand any challenges that may arise.
First, contact the expert to ask for a copy
ofhis or her curriculum vitae or resume and
the rate that expert typically charges. Set
up a phone or in-person interview to get to

know the expertand explain the facts of your
case and the role that you seek the expert to
fill. Find out if he or she has handled simi-
lar cases or issues and discuss the method-
ology that would be used to render opinions.
Inquire about previous testifying experience
and get alist of prior testimony to assess sim-
ilarity in cases. Although previous testifying
experience is not always essential, balance
inexperience with the likelihood that your
expert maybe deposed or testify at trial. Con-
sider the expertise and aggressiveness of your
opposing counsel. [f opposing counsel has a
reputation for vigorous cross-examination,
perhaps you should opt for an expert with
testifying experience. A skilled expert with
weak testimony does not advance your case.

Second, don’t take what the expert tells

you at face value. Conduct independent re-
search. Search generally online to determine
if the expert has written publicly available
articles or blog posts. Are those posts fa-
vorable to your case, or would they present
a method of attack for opposing counsel?
Check whether the expert received any sort
of press mentions, positive or negative. Ifhe
or she has social media accounts, particularly
LinkedIn, determine whether he or she posts
professional information; and again, are
the posts favorable, or would they perhaps
weaken the expert’s opinions in your case?

Third, conduct legal research to ensure

that the expert can withstand a Daubert
challenge. Under Federal Rule of Evidence
702 and Daubert v. Merrell Dow Pharma-
ceuticals, courts must assess the expert’s
fitness by applying the following standards:

A witness who is qualified as an expert

by knowledge, skill, experience, train-

ing, or education may testify in the form
of an opinion or otherwiseif:

(a) the expert’s scientific, technical, or
other specialized knowledge will
help the trier of fact to understand
the evidence or to determine a fact
in issue;

(b) the festimony is based on sufficient
facts or data;

(c) the testimony is the product of reli-
able principles and methods; and

(d) the expert has reliably applied the
principles and methods to the facts
of the case.

Fed. R. Evid. 702. See also Daubert v. Mer-
rell Dow Pharmaceuticals, Inc., 509 U.S.
Expert Witness, continued on page 55
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Fortunately, there is one way to avoid resorting to motion
practice to answer this question if there is no precedent in your
jurisdiction on this question: the Rule 26(f) Report. Make sure
to discuss this topic in your meet-and-confer conference and to
break down which costs will be covered by each party. If necessary,
break down the expenses by line item; for example, list in bullet
points all relevant categories such as travel expenses, discussion
time with attorneys, reviewing documents, and gathering materi-
als, to name a few. This type of specificity will inevitably save time

and expense when a potential conflict emerges. Be sure to come
prepared with the current law in your jurisdiction, and to justify
your position, for example, why deposition-preparation expenses
should not be covered. Finally, be prepared to negotiate. Especially
in complex cases, when litigation continues for years and coopera-
tion with opposing counsel is key, starting off discovery on a pos-
itive and constructive note about expenses will set the tone for a
professional relationship, and it will also signal to the other side
that you have done your homework. It’s a win-win for everyone fi

Expert Witness, from page 23
579 (1993). Confirm whether your own ex-
pert has been challenged, struck, or limited
in previous cases. Evaluate his or her list of
previous cases and find out the outcomes.
You may uncover an opinion limiting the
expert’s testimony of which he or she was
previously unaware. In conducting such re-
search, you can assess whether he or she has
been relied upon for motion practice or at
trial and whether the result was favorable.
Finally, balance the proficiency of your
proposed expert with the unique needs of
your case, including the need to contain
costs. If you are searching for an expert
who is particularly scarce and thus are obli-
gated to hire someone across the country,
perhaps the need outweighs the cost con-
siderations. Alternatively, are you simply
hiring a counter-expert to pressure resolu-
tion and do not anticipate that the expert
will be deposed? In assessing the needs of
your case and weighing the costs and com-
plications that may arise from retaining the
expert, you are doing your client a service
by ensuring that you are selecting the best
expert for your case within the parameters
that are reasonable, considering the overall
value and complexity of the case.

Engaging with Your Expert

After deciding which expert to retain, the
work of managing your expert and achiev-
ing a favorable opinion begins. At the out-
set, obtain a budget for the work expected
so that you can gauge the progression of
costs as you advance toward different stages
of the case, whether report drafting, depo-
sition testimony, or trial preparations. All
engagement with and work done by your
expert should be guided by cost concerns.
[n assessing the materials to provide to your
expert, ensure that you provide all available
documentation and supporting materials on
which the expert will base his or her opin-

ions, but do not simply dump your entire
file on the expert. Make strategic decisions,
with input from your expert, about which
information is truly needed for the opin-
ions. For example, if you are dealing witha
record-reviewing physician or surgeon, pro-
vide the records and films necessary to opine
about the relevant body part or medical con-
dition; sending all medical records is not al-
ways the most helpful approach.

Know thelaw in your jurisdiction for dis-
closure of expert materials, particularly in
state courts. Distinguish between your tes-
tifying experts and non-testifying, consult-
ing experts, because the rules for disclosure
vary. See Fed. R. Civ. P. 26(a)(2). The Fed-
eral Rules of Civil Procedure exempt from
disclosure any draft reports, but state laws
may differ. Fed. R. Civ. P. 26(b)(4)(B) (“Rules
26(b)(3)(A) and (B) protect drafts of any re-
portor disclosure required under Rule 26(a)
(2), regardless of the form in which the draft
isrecorded.”). Notably, this exemption is not
absolute, allowing for production of draft
reports in certain instances. See, e.g., Fed.
R. Civ. P. 26(b){4)(d) (excluding discovery
of work product from a consultant absent
“showing exceptional circumstances under
which it isimpracticable for the party to ob-
tain facts or opinions on the same subject by
other means”); United States ex rel, Wall v.
Vista Hospice Care, 319 F.R.D.498, 510 (N.D.
Tex.2016) (finding that “Rule 26(b)(4)(B) ex-
tends work-product protection to any draft
of such areport,” even if the draft was writ-
ten by defense counsel).

Additionally, your communications
with the expert under the Federal Rules
of Civil Procedure are protected from dis-
closure unless they deal with compensa-
tion of, facts provided or relied on by, or
assumptions made by the expert. Fed. R.
Civ. P. 26(b)(4)(C). However, your state-spe-
cific rules may vary, rendering draft reports
or communications with the expert dis-

coverable. Be mindful of the information
that you include in your correspondence
with the expert to ensure that it is neutral
and free from your mental impressions of
the case.

Once employed, your expert can aid you
inevaluating the opposing expert. Ask your
expert where he or she agrees and disagrees
with the opposing expert. Find out if there
are any gaps in the reliance data or meth-
odology. For example, your expert may be
aware of a scientific or medical article that
controverts or questions an opinion of your
opposing expert. Use your expert to help de-
velop lines of questions, particularly if the
questions that you need require specialized
scientific or medical knowledge. Equipped
with this article, you can examine the expert
more thoroughly and develop testimony to
aid you in a Daubert challenge or to estab-
lish afoundation for the jury to question the
opposing expert’s credibility at trial.

Conclusion

Experts often prove a useful tool in sup-
porting trial themes and defense strategy,
as well as counteracting and rebutting the
plaintiff’s expert’s evidence that was devel-
oped to meet the ultimate burden of proof.
Using proper screening and investigation
techniques can help ensure that you select
the best expert, while also considering
costs and the unique needs presented by
your case. Take advantage of the resources
available to you, through your existing
legal network and through organizations
such as DRI Lay the appropriate founda-
tion with your retained experts, confirm
the scope and details of the work to be pro-
vided, and use your expert’s knowledge to
aid aspects of the case beyond mere report
production. With this roadmap, engaging
and managing expert witnesses in per-
sonal injury litigation should be a smooth
ride. F
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